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Selection of Dr. E. J. Sparling 
Meets Wide Approval 


Requests for reservations for the Decalogue Twen- 
ty-Second Annual Merit Award Dinner, which will 
be held in the Palmer House Red Lacquer Room on 
Saturday, March 23 continue at a most gratifying 
rate. Solomon Jesmer, chairman of the arrangements 
committee, Favil Berns and Marvin Victor, co-chair- 
men of the ticket sales committee, announce that the 
selection of Doctor Edward J. Sparling, president 
and founder of Roosevelt University, has proved 
most popular and has met with the strong approval 
of our entire community. The price of admission is 
$8.50 per person. A program of unusually outstanding 
entertainment has been provided for this affair. 


Orders for tickets should be sent The Decalogue 
Society headquarters at 180 West Washington Street, 
Chicago 2, Illinois. 





Decalogue Legal Education 
Committee New Series 
of Lectures 


Solomon Jesmer, chairman of The Decalogue Legal 
Education Committee, announced a new series of 
lectures to begin on April 3, 1957. The lectures 
preceding the forthcoming group of addresses were 
fourteen in number. The subjects and the manner of 
their presentation evoked keen interest and apprecia- 
tion in the legal profession. 

Meetings will be held on Wednesdays at 4:00 P.M. 
in the offices of The Decalogue Society, 180 West 
Washington Street. There will be further announce- 
ments about dates and subjects of lectures not herein 
listed. 


Lecturer Date 
Edward J. Contorer April 3, 


Subject 


“TIlinois Land Trust 
in Theory and Prac- 


tice’ 
Julius Jesmer April 17, “Discovery” 
Philip R. Davis May 1, Subject to be an- 
nounced 
Meyer Weinberg Date will be “Current _ Develop- 
announced ments in Matrimonial 


Law” 
Senator Marshall 


Korshak Date and subject to be announced 





The Editor will be glad to receive contributions 
of articles of modest length, from members of The 
Decalogue Society of Lawyers only, upon subjects 
of interest to the profession. Communications should 
be addressed to the Editor, Benjamin Weintroub, 
82 West Washington Street, Chicago 2, Illinois. 
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EDWARD J. SPARLING -- Equality In Education 


Since the advent of the atomic bomb great groups of 
people are beginning to talk in terms of human brotherhood 
because of fear. Fear of losing their lives; fear of possible 
annihilation of civiliation itself due to hate, suspicion or 
greed. We at Roosevelt University do not practice human 
brotherhood because of fear. Brotherhood is practiced here 
because it is the great constructive force for the solution 
of human problems yet to be used by man for the better- 
ment of all. 





Edward J. Sparling, President of Roosevelt Uni- 
versity, was born in 1896, in Panoche, California. 
He served as a commissioned officer in the air serv- 
ice during World War I. He was awarded his A.B. 
degree in economics from Stanford University in 
1916; his Master’s degree in secondary education 
under a combined course at Columbia University 
and Union Theological Seminary in 1925; and his 
Ph.D. degree from Columbia University in 1933. 


His career includes high school teaching, YMCA 
work, and posts as assistant director of personnel at 
Long Island University, Dean of Men at Hirman 
Sollege, Ohio, and President of the Central YMCA 
in Chicago, to which he was called in 1936. 


Sparling, with the cooperation of the faculty mem- 
bers and students of the Y College, founded Roosevelt 
University in 1945, with racial and religious equality 
as a cornerstone of the new school’s policy. Roosevelt 
University is now one of the largest private univer- 
sities in the country. 


In 1946 he was selected for the first annual award 
of the Mayor of Chicago’s Commission on Human 
Relations. He has been honored by the Board of 
Commissioners of the Philadelphia Fellowship Com- 
mission for his contribution to democratic education, 
and has received the honorary degree of Doctor of 
Laws from Lincoln University. 


Sparling’s other activities included the presidency 
of the United Nations Association of Greater Chicago 
(1950-52). He attended the Zagreb Peace Conference 
in Yugoslavia in 1951 as a delegate from that organ- 
ization. He also served as president of the Pan-Ameri- 
can Good Neighbor Forum; president of the Federa- 
tion of Illinois Colleges; and as a member of the 
board of directors of the Chicago Area Projects. 


On March 10, 1956 Mayor Richard J. Daley of 
Chicago proclaimed in honor of the educator’s six- 
teeth birthday, an “Edward J. Sparling Day.” The 


mayor’s proclamation read, in part: 


WHEREAS, Edward James Sparling is a dedicated man 
of God, a devoted husband and father, a man who served 
his country at war and in peace, a champion of the right 
of men to teach and to learn in an atmosphere of complete 
freedom, and a firm believer in the dignity of all men, and 
has so lived for his sixty years, including tenty years as 
college president; and 


WHEREAS, today one of the great hopes of peace for 
all people lies in the United Nations and Edward James 
Sparling is an ardent spokesman for and has ably served 
as chairman of the United Nations Association of Greater 
Chicago... 

The recipient of The Decalogue Society of Lawyers 
Award of Merit for 1956 is direct, unassuming and 
almost self-effacing in his anxiety to avoid the spot- 
light of public notice. Roosevelt University and its 
prestige and stature as a leading American institution 
of learning is his primary passion and interest. 


Apart from his concern with problems of higher 
education and his eagerness to maintain Roosevelt 
University at the top level of accredited university 
institutions in the United States, Sparling is also a 
special pleader. He is in the forefront of advocates 
for the enforcement of the United States Constitu- 
tion; especially so, when it concerns civil rights. The 
denial of equal rights to minorities, segregation in 
schools, the quota system as practiced in some Amer- 
ican universities, and unfair employment practices of 
industrial and commercial firms, he finds debasing 
and contrary to American concepts of equality of 
opportunity. He states: 


“In order to eliminate discrimination in education 
our first question, ‘Can we eliminate discrimination 
morally ?’, seems to be of basic importance. We must 
be not only aware of an evil but convinced that it is 
an evil before we can work to eradicate it. The evil 
of discrimination is still with us, but in the past two 
decades great progress has been made in making our 
American people aware that many kinds of discrimi- 
nation exist as moral blights in our democracy, and 
as a consequence there is the need to work toward 
its elimination.” 


MP ss 

“A person cannot teach democracy unless in the 
inner core of himself he is thoroughly democratic. 
And no college, the heart and soul of which is auto- 
cratic or authoritarian can transfer a democracy it 
does not have to its students.” 

Sparling’s beginnings as the founder of Roosevelt 
University were strikingly dramatic: 

. . . The new president’s (of Central Y.M.C.A., 
Chicago, 1944) war against discrimination began 
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when he took office. All students white or black, were 
required to pay a physical-education fee, but the 
Negroes were not permitted to use the pool, gymnasi- 
um or cther athletic facilities of the Central Y.M.C.A. 
Sparling ordered the athletic fees refunded to the 
colored students. In May, 1942, the president re- 
ported to the board of directors of the college that 
students and faculty had voted freely to admit Jap- 
anese students who had been moved out of militarized 
zones. After a bitter battle, the directors succeeded 
in limiting the number of such students to ten. The 
Chicago Y directors seem to have been a conservative 
group. In the spring of 1944 Sparling was notified 
that nearly all of the directors disapproved of the 
teaching of such “controversial subjects” as racial, 
religious and labor problems. The president protested 
that the curriculum was a matter for the faculty alone 
to decide. 


The break which was destined to be final began 
that fall. Members of the board of directors of the 
Central Y.M.C.A. College asked Sparling how many 


Negroes were in the school. 


“*T don’t know,” he answered. ‘We don’t count 
students that way.’ 


“*We have a right to know,’ warned an angry 
director. 


“The president agreed that, if ordered to do so, he 
would compile the data. But he announced that if 
the figures were to be used to limit the admission 
of Negroes to the college, he would resign. February, 
1945, Sparling was notified he must look for another 


peat... The Saturday Evening Post 


November, 1949 


Locally and notionally men and women prominet 
in industry, commerce, labor, the clergy, education, 
bench and bar, are affiliated with the Roosevelt Uni- 
versity as friends and patrons helping this unusual 
institution maintain its standards and ideals. Above 
all, however, in its more than a decade of existence 
it has been sustained and aided financially and spirit- 
ually by the rank and file of thousands of small con- 
tributors, devoted citizens anxious to see it thrive and 
grow. Roosevelt University has, as yet, no large 
endowements to draw upon for physical expansion 
and development. With Sparling at the helm, how- 
ever, the University continues to command the re- 
spect of the teaching profession, the approval of the 
leadership of this community, and what is all-inspir- 
ing—the confidence and the encouragement of fellow- 
citizens and their steadfast support.—Editor 


LETTER TO THE EDITOR 


The centenary of Clarence Darrow, the most fam- 
ous of American defense attorneys, will occur on 
April 18, 1957, but will be commemorated, in a day- 
long program, under the auspices of The Adult 
Education Council of Greater Chicago, on May 1, 
1957. 


In connection with this commemoration, I have 
been asked to assemble exhibits of various kinds 
that will serve to depict the man Darrow and his 
many-sided career, as lawyer, writer, civic leader, 
public official, civil libertarian, individualist, lecturer 
and teacher. I am eager to secure the loan of letters, 
briefs, manuscript and legal material in general, 
books, pamphlets, circulars and printed material gen- 
erally, photographs, cartoons, drawings and other 
pictorial material—in short, anything that will re- 
vitalize Darrow, his personality and his career. I 
would like to obtain material on such famous cases 
as those involving Debs, MacNamara, Haywood, 
Moyer and Pettibone, Sweet, Scopes, Loeb and Leo- 
pold, Massie, et al. All of the material will be in- 
sured and otherwise protected while in our possession. 


I am eager to correspond at once with all possess- 
ing or knowing of such material. 


Elmer Gertz 

120 So. LaSalle Street 
Chicago 3, Illinois 
Randolph 6-6116 





OFFICE OF THE VICE PRESIDENT 
WASHINGTON 


February 26, 1957 
Dear Mr. Schaeffer: 

While I am leaving in just a few days on my 
trip to Africa, I did want to send this note before 
my departure in acknowledgment of your letter of 
February 7. 


I am happy for this opportunity to congratulate 
both Dr. Edward J. Sparling as well as the Deca- 
logue Society of Lawyers in selecting him for your 
annual Award of Merit for outstanding service 
to the cause of democracy and the general wel- 
fare of the people. Dr. Sparling as founder and 
President of Roosevelt University has made a 
notable contribution to his fellow man and in 
honoring him the Society honors itself. 

With every good wish, 

Sincerely, 
RICHARD NIXON 


Mr. Morton Schaeffer, President 
The Decalogue Society of Lawyers 
Suite 303 

180 West Washington Street 
Chicago 2, Illinois 
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LEADERS PRAISE DECALOGUE 1956 CHOICE 


Below are excerpts from letters commenting on our selectee for the 1956 Annual 
Award of Merit, Dr. Edward J. Sparling, that have reached our Society as this issue went 
to press. More comments will be published in the next Decalogue Journal. 


. One such as Dr. Sparling, who has devoted his life 
to the service of teaching others, richly deserves the acclaim 
given him by The Decalogue Society . 

Justice Tom C. Crark, Associate Justice, 
United States Supreme Court 


* * * 


. As leader and administrator at Roosevelt University, 
President Sparling has been important in the lives of the 
thousands who have benefited from the services of that 
institution. As a civic leader in a great metropolitan area, 
he has given of his strength and resourcefulness for the 
welfare of the community. His voice is heard with respect 
in the councils of his profession. In citing President Sparl- 
ing, The Decalogue Society is honoring the values in human 
relations and professional dedication to which he has made 
a notable contribution .. . 


Daviv D. Henry, President 
University of Illinois 


* * * 


... The selection of Dr. Edward J. Sparling for the 
Award of Merit of The Decalogue Society of Lawyers is an 
honor that reflects credit not only on him and Roosevelt 
University but also on the state of higher education in 
Chicago. Certainly the vigor and tenacity which Dr. Sparl- 
ing has demonstrated in founding Roosevelt University and 
extending its educational opportunities merit the recognition 
you are giving him in your outstanding award 

Lawrence A. Kimpton, Chancellor 
University of Chicago 


* * * 


I have known Dr. Sparling for a number of years 
and therefore I know that he has done an outstanding job 
for the cause of education and the general welfare of the 
people, under most adverse circumstances .. . 


Wituiam Ray, News Director 
National Broadcasting Company, Inc. 


* * * 


. . . in choosing the founder and president of Roosevelt 
University as the recipient for the 1956 award, your organ- 
ization has maintained the standard of former years . 

Georce Meany, President 
American Federation of Labor and 
Congress of Industrial Organizations 


* * * 


. .. Dr. Edward J. Sparling has built a great university 
on the principle: “The welfare of the individual—all individ- 
uals of all groups of our society.” That is the true basis of 
Democracy and civilization—the welfare of all individuals. 
Dr. Sparling has exemplified that philosophy at the Roose- 
velt University, and throughout his 60 years as a young 
athelete, a World War I flyer, and an educator. 

Dr. Sparling has encouraged freedom of speech, freedom 
from radicalism and totalitarianism, and has given every- 
body an equal chance at this great Chicago institution . 


Stuart List, Publisher 
Chicago American 


. Roosevelt University is the only new element of any 
signicance in recent Chicago history to enhance Chicago’s 
stature as a center of culture and equal opportunity for 
education. Dr. Edward J. Sparling, President of Roosevelt 
University, has made this Chicago innovation possible. I 
know of no other man who has done so much for Chicago. 


The University is a living example of what integrated 
education can mean. It shows the world that nothing but 
good comes from a university open to all on equal terms . 

Leo A. LERNER 
Editor and Publisher 


* * * 


. The Society, in giving to Doctor Sparling its Award 
of "Merit, has provided us another opportunity to re-invigor- 
ate our own beliefs as we join the Society in honoring him 
for his personal contribution to the strength of our society. 

Mitton S. E1sENHOWER 


* * * 


. I consider him a courageous educator who recognizes 
that democracy in education is one of the defenses of democ- 
racy itself... 

Senator Wayne Morse, Oregon 


* * * 


. I am happy to say that I know Dr. Sparling and have 
a great admiration for his ability as an educator, and in 
addition, his great capacity as an administrator. In founding 
the Roosevelt University he has made it a worthy and suc- 
cessful institution in the field of education comparable to 
the many other institutions of like character which have 
given Chicago the name as one of the great educational 
and cultural centers of the country . . 


Jupce Joun F. Botton, Chief Justice 
Superior Court of Cook County 


* * * 


. Your selection of Dr. Edward J. Sparling as recipi- 
ent of your award is an excellent choice. . . 


Jupce Rosert Jerome Dunne 
Probate Court of Cook County 


* * * 


. In this chaotic world the struggle between democ- 
racy and tyranny is more apt to be decided by the products 
that are developed in our universities than on any battle- 
front. In this sense, Dr. Sparling is in the front ranks of 
those who are fighting for the cause of democracy and the 
general welfare of the people... 

Puiuie M. Kiutznicx, 
International President, B'nai B'rith 


* * * 


. . . In establishing Roosevelt University and persevering 
steadfastly with its high purpose of equal opportunities for 
the willing minds of all, Doctor Sparling has indeed con- 
tributed immeasurably to our general welfare as a people 
and has set up another guiding light in the broad field of 
democracy . 

Daniet Ryan, President 

Board of Commissioners of Cook County 
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Redemption Or Disaster 


By PAUL G. ANNES 


Past president Paul G. Annes is a frequent writer and lecturer on Federal Taxation. 


Alongside the increasing concentration of wealth 
among a small number of giant corporations, there 
continue in existence a large number of small and 
medium-sized coporations, many of them family- 
controlled. Frequently a parent and one or more chil- 
dren own a large part, if not all, of the stock of such 
a corporation. The parent may desire that after his 
death the corporation should redeem his stock (assum- 
ing compliance with the corporation law of the par- 
ticular state) ; the proceeds to be distributed among 
the surviving members of the family. Accordingly, he 
agrees with the corporation that upon his death his 
estate shall sell, and the corporation shall buy (re- 
deem), his shares at an agreed price. There must 
surely be thousands upon thousands of such agree- 
ments in existence. Prior to the 1954 Internal Reve- 
nue Code such an arrangement presented no income 
tax problem; the estate realized no income from the 
sale, since the basis to the estate for its stock is its 
value at the time of decedent’s death (or on the 
optional valuation date), and that in turn would 
be no lower than the “redemption” price under the 
assumed agreement. Thus those children who dur- 
ing the parent’s lifetime had owned a part of the 
company’s stock—and usually active in the business 
—could remain in control of the company at the 
same time that they and other members of the 
family might receive the sales proceeds of the re- 
deemed stock in accordance with the provisions of 
the will or the laws of intestacy, all without any 
income tax consequences to anyone. 

But it is no longer that simple. Assume that the 
father owns 27%, his son 48%, and non-members of 
the family group the remaining 25% of the stock 
of a corporation; that upon the father’s death, the 
corporation redeems from his estate his 27% of the 
outstanding stock and the proceeds are distributed 
to the son pursuant to the father’s will. In such a case 
the Internal Revenue Service has ruled that under 
the present Revenue Act, the entire proceeds* from 
the redemption of the father’s stock will be treated 
as income to his estate, taxable as a dividend at ordi- 
nary, not capital gain, rates——(Revenue Ruling 56- 
103, I.R.B. 1956—12, 7 (3/19/56) ) 

This is a particularly unexpected result when one 
considers what the law was prior to the change in 
1954 and that it was generally thought that the 
new Code was more “liberal” to the taxpayer in 
this area of the law. Instead, an estate can now 
meet. with ruin in a situation under consideration 


unless it is planned and administered with knowledge 
of this hidden danger. Granted that this tragic result 
can be avoided without interfering with the inten- 
tions of the decedent, it is an added argument against 
the applicable provisions of the present Code—a trap 
only for the unwary.—But until the law is amended 
every lawyer must be aware of this very important 
problem. 

Under the 1939 Internal Revenue Code there was 
only one provision with respect to the tax treatment 
of these stock redemptions. Sec. 115(g)(1)_pro- 
vided in substance that it would be considered as 
a payment in exchange for stock, hence entitled to 
capital gain or loss treatment, if the redemption was 
not essentially equivalent to a dividend. The question 
in every case of a stock redemption was thus simple 
to state, though sometimes difficult to answer. If 
one man owned 100% of a company’s stock and half 
of his stock was “redeemed,” it was clear that the 
transaction was in reality a “dividend,” for after 
the sale the seller was still owner of 100% of the 
company’s stock, even though it was cut up into 
fewer shares; and similarly, if two stockholders, each 
of whom owned 50% of the corporation’s stock, had 
the company redeem 50% of the outstanding shares 
in equal portions between them. What if this “re- 
demption” had been unequally divided between 
them? That would make the answer more difficult. 
Various fact-situations would occur where men in 
good faith differed about the answer; thus there was 
often a lack of certainty in these cases. But there was 
never any difficulty when a person or an estate sold 
all of his or its stock in a corporation. A complete 
termination of one’s stockholdings constituted a “re- 
demption,” not subject to dividend treatment. Regul. 
118, § 39.115(g)-1. Where the sale was by an in- 
dividual, there might be a capital gain or loss on 
the transaction; in the case of a redemption from an 
estate pursuant to an agreement of the type described 
at the beginning of this article, there would ordinarily 
be no such gain or loss, for the reason already in- 
dicated. 

It was the intention of the 1954 Code to improve 
matters and to spell out certain specific situations 
beyond the general language of the old §115(g) (1) 
which now reappears as §302 (b) (1). Actually two 
specific provisions were added, and if a redemption 
fits into either of them, the answer is definite and 
favorable and one need not worry whether it also 
qualifies under the general provision. Indeed, until 
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we shall have had some new case law, it does not 
seem safe to rely on the general language of 
$302(b) (1); rather should we look to these two 
new provisions: §302(b)2 and §302(b)3. The first 
has to do with qualifying the redemption as sub- 
stantially disproportionate. This test is in a general 
way met if 
(a) the ratio which the stock owned by the share- 
holder after the redemption bears to all of the 
corporation’s stock at that time is less than 
80% of the ratio which the stock owned by 


the shareholder before the redemption bore to 
all of the corporation’ stock at that time; 


and (b) after the redemption the stockholder owns less 
than 50% of all the outstanding stock at that 
time. 
The second test—termination of shareholder’s in- 
terest—is satisfied if 
the redemption is in complete redemption of 
all the stock of the corporation owned by the 
shareholder—just as was the law under the 
cases and regulations under the pre-1954 Code. 
If there were nothing more to be considered, all 
would be quite simple. An estate selling out all its 
stock to the corporation would thus meet the specific 
requirements of §301(b)3 in the same way as under 
the general provisions of the 1939 Code. The prob- 
lems and difficulties arise from §318 of the present 
Code having to do with “constructive ownership of 
stock.” This section of the Code provides, among 
other things, that 
(1) an individual shall be considered owning the 


stock owned by his spouse, children, grandchil- 
dren and parents, and 


(2) stock owned by an estate shall be considered as 
owned proportionately by its beneficiaries and 
stock owned by a beneficiary of an estate as 
owned by the estate. 

It should be noted that these constructive owner- 
ship rules do not apply in the case of an individual 
selling all of his stock pursuant to §302(b)3, who also 
complies with the provisions of §302(c) (2), the main 
requirements of which are that after the redemption 
the stockholder 

(1) shall have no further interest in the corporation 


other than as a creditor, (including an interest 
as officer, director or employee), and 


(2) shall not acquire such an interest, except by be- 
quest or inheritance, within 10 years from the 
date of distribution (redemption) and 


(3) file the agreement called for by the Regulations 

to effectuate the purpose of this provision. 

But as has already been indicated, §302(c) (2) 
does not apply in the case of redemption from an 
estate, which therefore has to satisfy the constructive 
ownership provisions of §318. Applying those pro- 
visions, for example, to a situation involved in the 
case referred to in the Revenue ruling cited earlier 
in this discussion, the result is that there is neither 


a disproportionate redemption nor a complete termi- 
nation. Before the redemption the estate owned as 
its own 27% and constructively the 48% belonging 
to the son, or a total of 75% of the company’s stock. 
After the redemption the estate still owned construc- 
tively 48% of the original total, or a little over 63% 
of the stock outstanding after the redemption. This 
obviously does not meet either requirement of a 
disproportionate redemption under Section 302(b)2 
—and it must meet both—; nor is it a complete 
termination under Section 302(b)3. The result*: the 
entire proceeds of the “redemption” are taxed as 
a dividend—truly in many cases a disaster. For in- 
stance, if the sum involved were to be $300,000, the 
income tax would amount to a minimum of close to 
$250,000, leaving an amount probably insufficient 
to pay the Estate tax attributable to the sales pro- 
ceeds; a substantial estate may thus “accidentally” 
overnight become insolvent. 


Accidental or not, this result need not happen. 
There are a number of ways avoiding it. What fol- 
lows is only suggestive; each case has to be studied 
and planned in relation to its special facts. Take the 
very case covered by the above Ruling, 56-103. If 
the estate had first paid out to the son all distribu- 
tions due him from the father’s estate (even if out 
of temporary borrowings) before selling the stock, 
so that at the time of the sale the son would no longer 
be a beneficiary, the “redemption” would have satis- 
fied the language of the Code, and the Regulations 
expressly confirm this. (Reg. §1.318-3.) In a proper 
case the son owning the stock might be provided for 
during the parent’s lifetime and thus not be a bene- 
ficiary under the Will in the first place. Or take the 
more usual case where there are no outside stock- 
holders and the proceeds are to go to various mem- 
bers of the family. The original agreement with the 
corporation could provide for the redemption of the 
stock from the estate or anyone inheriting it from 
the decedent, specifically naming those members of 
the family that he wished as third-party beneficiaries. 
The decedent would then by his will bequeath these 
shares as specific legacies to various members of the 
family. After receiving these shares, each legatee 
other than the remaining stockholders, as an individ- 
ual, would sell all his shares to the corporation, in 
compliance with §302(b)(3) and §302(c) (2), 
eliminating the constructive ownership questions, 
and without income tax consequences. In the case 
of children owning stock in the corporation during 
the decedent’s lifetime, who are intended to remain 
in control of the company, various methods suggest 
themselves, depending on the specific facts in each 
case: how to provide for them without being trapped 
by the sections of the Revenue Code under considera- 
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tion. It is not the purpose of this presentation to go 
into detailed specifications for various fact-situations ; 
nor have a number of subsidiary yet very important 
matters even been mentioned, such as the status of 
stock acquired from a “related” person within the 
10-year period ending on the date of “distribution.” 
Nor has any reference been made to the provisions of 
§303 of the Code relating to the “redemption” status 
of stock owned by estates in certain cases, which is 
limited to the amount needed to pay estate and in- 
heritance taxes, funeral and certain administrative 
expenses. The intention has been rather to point 
out the basic problem, the seriousness of it, and to 
indicate that it can be solved. With that as a start, 
each of us can with a little study and reflection work 
out each case in a way best suited to the particular 
situation. 





* To the extent of the corporation’s undistributed earn- 
ings. 





From Parker, Aleshire 
& Company 


To date, members of your Society have received 
two brochures explaining the newly approved Disa- 
bility Plan. This Disability Plan, administered by 
Parker, Aleshire & Company, is the only approved 
Plan for members of The Decalogue Society of Law- 
yers. 


As we mentioned in the last issue of The Decalogue 
Journal, in order to place this Plan in effect without 
evidence of insurability for this applying, a 40% 
enrollment of your eligible members is required. 
This requirement has not as yet been obtained, how- 
ever, and there should be no difficulty in reaching 
it, provided that each member will give this his 
prompt attention and send in his completed enroll- 
ment application today. Don’t wait to see what the 
other fellow does—do it now! 


Your Board of Managers is fully behind this Plan, 
and we hope the membership will join in feeling 
that this is not only an outstanding Plan but an 
essential Plan for every eligible member of our 
Society. 


We don’t have to tell you that a sickness or an 
accident gives no warning; it is expedient, therefore, 
to insure at least a portion of your income in the 
event a disability should be your misfortune. 


This is your Plan for your Society. Please do your 
part to make it successful. 


Applications for Membership 


Favit Davip Berns, Chairman Membership Committee 


APPLICANTS 
Howard Minn 


Elkin Pincus 
Julian A. Levey 
Alvin W. Block 


Charles E. Zeitlin 


Goldie Green Alperin 
Robert D. Ness 

Berel Wein 

Jay M. Brown 
Raymond Jordan 
Aaron M. Jacogs 
Sheldon Belofsky 
George Brode 
Herbert E. Ruben 
Avrum Reifer 

Mark J. Satter 
Edward A. Warman 
Henry B. Rothenberg 
Joseph M. Baim 
Harry M. Wasserman 


Lester L. Goldberg 


Nathan G. Brenner, Jr. 


Nathan M. Cohn 
Joseph G. Robinson 
Earle A. Malkin 


Ralph E. Brown 


SPONSORS 


Reginald J. Holzer 
Favil D. Berns 


Seymour Keith 
Leon A. Kovin 


Favil Berns 
Benj. Weintroub 


Favil Berns 
Benj. Weintroub 


Favil Berns 
Benj. Weintroub 
S. Jesmer 


Matilda Fenberg 
Edward E. Contarsy 


Harold Aling 
David Linn 


Harold Aling 
David Linn 


Harold M. Nudelman 
Favil Berns 


Gabriel Goldberg 
Melvin A. Garretson 


Ira Jacobs 
Benjamin J. Sachs 


Harvey Pyes 
Reginald J. Holzer 


Jack E. Dwork 
Benj. Weintroub 


Julius Ruben 
Benj. Weintroub 


Leo Miller 
Motoron Schaeffer 


Alec E. Weinrob 


Favil Berns 


Simon S. Porter 
Favil Berns 


Reginald J. Holzer 
Harvey Pyes 


S. Jay Baim 
Bruce E. Clorfene 


Hon. Benj. S. Schwartz 
Favil Berns 


Harold Orlinsky 


J. C. Cowen 


Harvey Pyes 
Reginald J. Holzer 


David J. Zimring 
Favil Berns 


Harvey K. Cousens 
Samuel J. Baskin 


Harry H. Malkin 
Oscar M. Nudelman 


Maxwell N. Andalman 
Favil D. Berns 
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Social Security For The Self-Employed Lawyer 


By JACK EDWARD DWORK 


Mr. Dwork is a past president of The Decalogue Society 
of Lawyers and the author of Social Security in a Nutshell. 


It is not in the least surprising that the self-em- 
ployed lawyer knows very little about Social Security. 
Firstly,—he has, prior to January 1, 1956, been 
expressly excluded from coverage under the Act. 
Secondly,—it is not a field of practice for lawyers, 
and thirdly,—it is well nigh impossible to read the 
ever increasing number of current higher court de- 
cisions, statutes, laws, proposed legislative acts, daily 
newspapers and magazines, without adding the here- 
tofore non-applicable, lengthy and involved Social 
Security Act and its various amendments. 


It is even less surprising when we consider that the 
great majority of working people who have been 
paying Social Security taxes since January 1, 1936, 
know little or nothing about what is to many of them 
their most valuable asset. In the opinion of the 
writer, the Social Security System is the greatest 
social reform in the history of this or any other 
country. 


Thus, it is incomprehensible to him how indiffer- 
ent so many people are to their social security rights, 
in view of the total value of these rights. A man, 
for example whose average monthly wage is $300, 
and who has a wife who reaches retirement age at 
the same time that he does, gets an annuity at age 
65 which has a present cash value of approximately 
$20,000. Many of these people never expect to see 
$20,000 in their lives, but still go along indifferent 
to the fact that they have a social security right which 
will be worth that much—not even counting the 
current life insurance value which itself may amount 


to $35,000. 


A young widow with children, 1 and 2 years re- 
spectively, may receive $200 per month for 16 years, 
$163.75 per month for another year, and $81.40 
per month after she reaches 62. If she lives to the 
age of 80, she and her children will have received 
$57,943.00. And her husband could have paid only 
$144 in Social Security taxes before his death. 


For this young man to have furnished his family 
with $2400 per year income, he would have had to 
invest $60,000 at 4% interest. This $2400 would 
then be taxable. The income of $2400 per year from 
Social Security is tax free. 


One of the greatest boons of Social Security is to 
give the working man that peace of mind which re- 
sults from freedom from fear. Heretofore, they looked 


forward to living crowded in with their married 
children, feeling unnecessary and in the way. They 
were worried sick because they knew their family 
couldn’t get along on the life insurance they could 
afford to buy. They had to continue working until 
they dropped dead although they may have been too 
old, tired, and sick. 


They now have the consoling knowledge that their 
Social Security affords substantial survivors’ benefits 
for the family and for themselves, the hope that they 
can reach retirement with an independent income 
with which they can quit work when they please, 
live where they please and do what they please. For 
those in the lowest earning brackets, Social Security 
represents the difference between existing on charity 
or living as a free and an independent individual. 
For those in the middle brackets, it represents the 
difference between just getting by and a comfortable 
living. For those in the higher brackets, it represents 
a few additonal luxuries. 


Before getting into the actual provisions of the 
Act, it might be of interest to call attention to the 
following vital statistics: 


In 1935, 1 out of every 10 people who worked for a 
living was covered by Social Security and could look 
forward to retirement benefits and benefits for their 
dependents in case of their death. Today, 9 out of 
every 10 workers are covered. 

At the beginning of 1955, over 70 million people were 
insured under Social Security. Almost 30 million were 
permanently insured, even if they do no more work. 
9 out of 10 of the mothers and children in the United 
States will be entitled to payments in the event of the 
death of the husband. 

7% million persons were receiving monthly payments 
in August, 1955; 414 million of these people are receiv- 
ing retirement benefits. 2 million are receiving sur- 
vivor’s benefits; over 144 million are dependents of 
retired workers. 


Increase in benefits over the years: 

The average old-age benefit paid at the end of 1940 
(first year) was $22.60. At the end of 1954, the aver- 
age old-age benefit to a retired worker was $56.50— 
for a retired couple $98.50—and for aged widows 
$46.00. 

The average benefit for a retired worker now is about 
$76—an aged couple over $128—an aged widow $65 
—a young widow with 2 minor children $180. Under 
the 1954 Amendments, a retired worker may qualify 
for $108.50 monthly. Total maximum benefits for one 
family are $200. Lump sum payments for every in- 
sured worker after death range from $90 to $225. 
Benefit payments paid out in 1955 were almost 5 billion 
dollars. About 514 billions were received in taxes. The 
fund received 500 million dollars for interest on its 
funds invested in U.S. Treasury Bonds. Total ad- 
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ministrative costs for 1955 were about 100 million— 
less than 1/5 of the interest received. In mid-1955 the 
Fund had 21 billion dollars. 
This is the picture today,—which is 20 years after the 
beginning of Social Security. Looking ahead another 
20 years, to 1975, we can predict: 
That 90 million people in work will be insured. There 
will be over 20 million people aged 65 or over; 4 out 
of every 5 of them will be eligible for old-age and 
survivors insurance payments as retired workers, aged 
wives, dependent husbands, widows or dependent- 
widowers, or parents. 

164% million people will be receiving monthly pay- 

ments. 

And most important,—the fund will be adequate to 

meet these payments, UNLESS, the Congress uses the 

System for political (vote-getting) purposes by in- 

creasing the amount of the benefits and/or the amount 

of social security taxes unreasonably and unsoundly. 

The editor has necessarily limited the length of 
this article. I will therefore omit reference to matters 
which the self-employed lawyer is not particularly 
concerned with, such as the Old Formula, the Con- 
version Table, the application of the Act to Farm 
Labor, Railroad Employees, persons in military serv- 
ice, government employes under retirement systems, 
etc. 

The following 12 chapters will probably answer 
your questions and at the same time give you a fairly 
comprehensive understanding of the Social Security 
System. 


1. WHO IS COVERED BY THE ACT? 

Under the original Act passed in August, 1935, 
only employed people were in “covered” employ- 
ment. Certain employed workers such as farm labor- 
ers, government employees, domestic help and others 
were expressly excluded from coverage, except under 
certain specified conditions. The 1950 Amendments 
brought self-employed people under coverage, ex- 
cluding, however, self-employed lawyers, physicians, 
dentists, osteopaths, veterinarians, chiropractors, na- 
turopaths, optometrists, architects, funeral directors, 
professional engineers, certified public accountants, 
Christian Science practitioners, Ordained Ministers, 
public officers, etc. 

The 1954 Amendments removed this exclusion 
from self-employed architects, funeral directors, pro- 
fessional engineers, accountants and farm owners. 

The 1956 Amendments have now (compulsorily) 
brought under the Act self-employed lawyers, dent- 
ists, osteopaths, veterinarians, chiropractors, natur- 
opaths and optometrists. The only persons who are 
now excluded from coverage are self-employed physi- 
cians, Federal workers under retirement systems, 
Ministers and Christian Science practitioners who 
do not elect to be covered, and a few small isolated 
groups. 


2. HOW MUCH DO I Pay,—WHEN AND 
HOW DO I PAY IT? 


The schedule of taxes payable for the year 1956 
and subsequent years by employers, employees and 
self-employed persons on all covered earnings up 
to $4,200 per year, is as follows: 

On 

Self- maximum 

Employer Employee employed of $4200 

1956 2% 2% 3% $126.00 
1957-59 incl. 2"%4% 24% 3-34% 141.75 
1960-64 incl. 2-34% 2-34% 4% 173.25 
1965-69 incl. 3Y%4% 3Y%4% 4-7% 204.75 
1970-74 incl.  3-34% 334% 554% 236.25 
1975 and after 414% 44% 6-34% 267.75 

Self-employed lawyers and others coming under 
the Act by virtue of the 1956 Amendments will pay 
on all earnings up to the maximum of $4200, since 
January 1, 1956. The amount of the tax will be com- 
puted on Income Tax Form 1040, Schedule C which 
is designed for that purpose, and the tax will be 
payable with your income tax for 1956 and each year 
thereafter. 


3. WHEN DO I BECOME FULLY INSURED? 

A fully insured status under the original Act re- 
quired coverage during one-half the number of 
quarterly periods from January 1, 1937 to the date 
of death or date of retirement at age 65 or over. A 
new starting date of January 1, 1951 was created by 
the 1950 Amendments. Quarters earned before 1951 
were also counted. A 4 year dropout privilege was 
granted so that those coming under the Act for the 
first time in 1955 had in effect a starting date of 
Jan. 1, 1955 and were not penalized. The dropout 
privilege also tended to increase the amount of 
benefits, but space will not permit a detailed explana- 
tion of this. 

Special provisions have been made for the self- 
employed lawyers who acquired coverage for the 
first time in 1956. Even with no previous coverage, 
if we earn and pay on $400 or more in the years 
1956 and 1957, we will be fully insured as of April 
1, 1957. If we reach 65 (women 62) before March 
31, 1958, we can then retire and draw our monthly 
benefits. If we die between April 1, 1957 and March 
31, 1958, our dependents will be eligible for monthly 
benefits. Those of us who do not die or retire by those 
dates will retain fully insured status by earning and 
paying on at least $400 per year after 1957 until we 
die or reach retirement age. You can more easily 
understand the foregoing if you remember that self- 
employed earn coverage by the year whereas em- 
ployees earn coverage by quarters. 40 Quarters make 
one insured for all time. 


4. MEANING OF “CURRENTLY INSURED,” 
AND ITS BENEFITS. 

A person may not be fuly insured, but may be 
“currently insured,” or may be both. You are “cur- 
rently insured” if you had 6 quarters of coverage 
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in the last 13 quarters ending with your death,— 
or at least half of the last 314 years of your life. 

The only benefits payable to dependents of persons 
who were currently but not fully insured are to a 
dependent child or children under 18, and to a 
widow or divorced wife, regardless of her age if she 
has a dependent child or children of yours under 18 
in her care. 

Incidentally, a dependent widower can receive 
benefits if he is 65, was dependent on his working 
wife at the time of her death, and she was both fully 
and currently insured. 


5. WHEN CAN I RETIRE AND RECEIVE 
BENEFITS? 

At age 65 or over if you are a male, and 62 or over 
if a female. Retirement is not compulsory. 


6. HOW MUCH WILL I RECEIVE UPON RE- 
TIREMENT,—HOW MUCH WILL MY WIFE 
AND CHILDREN RECEIVE? 

The amount of your monthly benefit is called your 
Primary Insurance Amount. The Primary Insurance 
Amount is ascertained by first determining your 
Average Monthly Wage under Social Security and 
applying thereto a specific formula. The formula is 
55% of the first $110 and 20% of the excess. 

Your Average Monthly Wage is determined by 
dividing the total amount of your earnings under 
Social Security by the number of months between 
the first date of your coverage and the date of your 
death or retirement. For example, let us say you reach 
65 and retire exactly 5 years (60 months) after you 
first came under the Act. You earned and paid on 
the maximum earnings of $4,200 per year. You 
therefore earned under Social Security 5 times 
$4,200 or $21,000. Dividing this $21,000 by 60 
(months) gives you an Average Monthly Wage of 
$350. Now apply the formula: 55% of the first $110 
is $60.50, 20% of the remainder of $240 is $48. 
$60.50 plus $48 gives you the maximum benefit of 
$108.50 per month. 

Each dependent child under 18 will receive one- 
half of the amount of your Primary Insurance 
Amount——or your monthly benefit. Your wife, if she 
is then 65, or regardless of her age if she has a child 
or children of yours under 18 in her care, will receive 
one-half the amount of your benefit. (She can now 
receive benefits at age 62, as explained under Section 
11 hereof). 

A dependent husband of a retired woman worker, 
if she has BOTH fully and currently insured at the 
time of her retirement, will receive one-half the 
amount of her benefit. He, however, must be 65, 
have been married to her for at least 3 years or the 
father of her child, and have been living with her 
and receiving more than half of his support from her. 


7. HOW MUCH CAN I EARN AFTER RE- 
TIREMENT WITHOUT LOSING BENEFITS? 

You can earn up to $1200 per year in work 
covered by Social Security and still receive your 
monthly retirement benefits. If you earn more than 
$1200 in any one year, you lose one month’s benefit 
for each month in that year in which you earned more 
than $80 or rendered substantial services in self- 
employment. 

(While this should be clearly understandable, I 
would have liked to explain it in greater detail, but 
the space allotted to me for this article does not 
permit me to do so). 

Real estate rental income, stock dividends, an- 
nuities, interest and similar income does not con- 
stitute earnings under Social Security and does not 
affect your benefits. 


8. WHAT HAPPENS WHEN I REACH 72 
YEARS OF AGE? 

You can then earn any amount without sacrificing 
any of your monthly benefits. You must, however, 
continue to pay Social Security taxes on earnings 
subject to the same. 


9. AMOUNT OF BENEFITS TO DEPENDENT 
SURVIVORS. 

(a) Widow at age 62—%4 of your Primary Insurance 
Amount 

(b) Widow, regardless of age, if she has your child or 
children under 18 in her care—*, of your Primary In- 
surance Amount 

(c) One child under 18—34 of your Primary Insurance 
Amount 

(d) Dependent widower, 65 or over (if wife was BOTH 
fully and currently insured)—%4 of your Primary In- 
surance Amount 

(e) Each dependent parent over 65 (only if no widow, 
widower or dependent child under 18)—34 of your 
Primary Amount 

NOTE: The maximum amount of benefits for one family 
is $200 per month, 

10. LUMP SUM BENEFIT. 

A lump sum benefit is paid upon the death of every 
fully or currently insured person. The amount is 3 
times the Primary Insurance Amount, with a mini- 
mum of $90 and a maximum of $255. This is payable 
to the widow or widower, and if none, then to who- 
ever pays the funeral expenses. 


11. PROVISIONS OF 1956 AMENDMENTS 
FOR WOMEN AT AGE 62. 

Widows of fully insured workers can now start 
receiving benefits at age 62 without any reduction. 
They will now receive at 62 exactly what they would 
have previously received at 65. 

If there is no widow, widower, or dependent child, 
a dependent mother will get benefits at 62 without 
reduction. 

A working woman, however, who retires at 62 
will receive 80% of what she would have received 
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at 65. If she retires at 63 she will get 86-2/;%, and if 
she retires at 64 she will receive 93-!/3%. Once she 
elects to retire at a reduced figure, such figure will 
continue for life and will not be increased as she 
gets older. 


A wife of a retired worker may also elect to re- 
ceive her benefits at age 62 rather than wait until 
she reaches 65. At 62, she would get 75% of what 
she would be entitled to receive at 65. If she waits 
until she is 63 she would get 83-!/3% and at 64 she 
would get 91-2/3%. These percentages will not be 
increased once she makes her election. Of course, 
if her husband died after her election she would then 
receive a widow's full benefits as well as the lump 
sum payment. 


Women must decide for themselves at which age 
to apply for benefits. No one connected with the 
Social Security Administration can or will make the 
decision for them. The following computation, how- 
ever, may assist them in arriving at a decision: 


A working woman who takes reduced benefits at 
62 will be ahead for 15 years thereafter. After that, 
she will be the loser for having done so. 


A wife of a retired beneficiary will be ahead for 
12 years. 


Certain circumstances may alter this; for example, 
if a retired working woman returns to work, or if 
a wife of a retired worker becomes a widow. 


12. DISABILITY FREEZE and DISABILITY 
BENEFITS. 


The first provision for totally and permanently 
disabled persons came with the 1954 Amendments. 
They provided that the accounts of such persons 
were frozen, so that the quarterly periods during 
such disability were not counted and the lack of 
earnings thus did not reduce their Primary Insur- 
ance Amount. 


The 1956 Amendments contained substantially 
more liberal provisions for the permanently disabled. 


(a) A disabled person under 50 years of age may 
be eligible to have his social security earnings record 
“frozen” to protect his own and his family’s rights to 
future benefit payments because of old age, disability 
or death. 


(b) A disabled person, 50 years of age or over, 
may be eligible for disability insurance payments 
beginning July 1, 1957. 

In order to receive either of these benefits, the 
following requirements must be met: 


The person must be totally and permanently disabled 
and unable to engage in any substantial work. (The dis- 
ability may be physical or mental). 


He must have been disabled for 6 months before he can 
apply, but if the application is filed before January 1, 
1958 the benefits will be retroactive to July 1, 1957. 


He must have worked under Social Security for 5 years 
of the 10 years, and 114 of the 3 years prior to the date 
of disability. 

(c) A disabled person, whose disability began 
while he was under 18 years of age, may be eligible 
to receive child’s insurance benefits even after reach- 
ing 18 as and when either parent is receiving retire- 
ment benefits, or upon the death of a parent. 


In conclusion, may I give the self-employed law- 
yers who have never been under Social Security, the 
following advice: 


1. Apply for your Social Security number now. 
Applications may be secured at any Social Security 
office or postoffice. 


2. Secure now and preserve some documentary 
proof of your age. At the time you, or your survivors 
apply for payments, you may have to furnish proof 
of your age. The best evidence, of course, is a birth 
certificate. If you do not have one, and cannot secure 
one, then certain other documents will be acceptable, 
such as baptismal certificate,—hospital birth records 
—signed statement by doctor or midwife whd at- 
tended at birt h—naturalization—immigration— 
military—passport—school or vaccination records— 
insurance policies or marriage records showing date 
of birth or age. 


3. You must apply for any benefits due. The 
Social Security Administration does not and cannot 
automaticaly commence payments to you when you 
are eligible. You must apply,—and there are certain 
statutes of limitation. 





JOHN M. WEINER on 
IMMIGRATION 


Member John M. Weiner, executive director of 
The Chicago Hebrew Immigrant Aid Society, ad- 
dressed our Board of Managers on February 9, in 
the Covenant Club. Weiner’s subject was the House 
of Representative Bill 3364, introduced by Congress- 
man Emnuel Celler of New York, which seeks to— 
“Amend and revise the laws relating to immigration, 
naturalization, nationality, and citizenship, and for 
other purposes.” 


Weiner spoke at length on the pressing need for 
the passage of this Bill, which, he contended, will go 
far toward removing the many harsh features of 
the McCarran-Walter Act, the provisions of which 
bar the entry into the United States of thousands of 
immigrants from Central Europe and elsewhere. 
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The Case Of The Personal Injury Lawyer* 


By SAMUEL J. BASKIN 


Member Baskin is a frequent contributor to legal 
periodicals. 


The automobile is here to stay—and so is the per- 
sonal injury lawyer. The advance from the horse 
and buggy era to motor transportation figuratively 
and literally took us off our feet. It brought to the 
20th century economic and sociological impacts of 
the most far reaching consequences. Big business 
in the fullest meaning of that term has been the 
natural by-product. But an even greater proximate 
result has been the “collision” of the other forces 
following the advent of the transportation revolution 
—the collision between auto and auto—auto and 
train— and between the man-made auto and the God- 
created man, bringing destruction and death that 
far surpass our World War casualties. 


And in its “wake” has come the personal injury 
lawyer. And he is as important to man’s well-being 
and his enjoyment of life as the corporation, the 
bankruptcy or the Probate lawyer is to the well-being 
of capital. Out of this surge of the forces of industry 
and transportation, emerges Melvin B. Belli, the 
lawyer whom Life Magazine labelled, “The King 
of Torts.” This highly successful trial lawyer of the 
San Francisco Bar has written another book, Ready 
for the Plaintiff, to add to his works which include 
Modern Trials, The Adequate Award and other writ- 
ings. This is Belli’s one man crusade to tell the public 
the story of the personal injury victim and his lawyer. 
He is a person with a mission—to dispel misrepre- 
sentations and to place the personal injury lawyer 
on a level of dignity, ability and need as high as 
the most dedicated and respected member of the 
bar. This above all he tries to impart, regardless 
of the fields that he covers from opening statement 
to summation. He writes of Law and of Men—of 
injuries in autos—in planes—in boats—in buildings 
—and of judges and juries, of insurance companies 
profits, defense lawyers, of ambulance chasers, and 
lawyers victimized by Railroad Companies, of para- 
plegics and amputees, of Statutes of Limitations and 
justice delayed, of drunks, and unborn babies, of 
contingent fees and National Association of Claim- 
ants Compensation Attorneys, of the “conspiracy of 
silence by doctors” and of evidence. Through it all, 
there is revealed Melvin Belli as a court trial artist— 
a highly conscientious and resourceful lawyer, but 
most of all a hard worker. Painstaking preparations 


* Ready for the Plaintiff, by Melvin M. Belli. Henry 
Holt and Co. 338 pp. $6.50 


and dramatic presentation of evidence are the sine 
que non for winning what he terms an “adequate 
award.” And, according to Belli, hardly any six 
figure award is adequate to compensate a victim 
of a castastrophe that bankrupts a man physically, 
mentally and economically. He wants the public to 
know that the personal injury victim, confused and 
inexperienced, can have representation that will 
match the able‘and trial-wise legal staff of a Railroad 
Company or Insurance Company. No concept of 
“stare decisis” will limit him when it comes to the 
size of the verdict. From the verdicts of $2000.00 
for the loss of a leg at the turn of the century to the 
verdicts of $150,000.00 in 1955. And Belli suc- 
ceeded in phenomenal measure. In one court session 
in 1955 he heard his juries announce verdicts of 
$183,000.00, $100,000.00, $60,000.00, $210,- 
000.00, $70,000.00, $50,000.00, $125.000.00, $95,- 
000.00. One million, six hundred thousand dollars 
in verdicts and settlements in six months. How did 
he do it? No miracles—no spell binding or mesmer- 
izing. Merely by following the application of the 
rule that “a favorable jury reflects, in large part, 
a meticulous investigation of all the facts plus a vivid 
portrayal of these facts to the jury.” 


The use of demonstrative visual aid is the big 
open secret. Belli operates on the principle that a 
clear picture of the facts must be given to a jury 
and that mere words alone cannot get the facts 
across. Give the jury blown up pictures, models, 
maps, medical drawings, skeletons, artificial limbs— 
demostrative evidence which the jury can see and 
feel as well as hear. The author illustrates example 
after example of visual evidence that makes a tre- 
mendous impact on a jury. This is dramatizing the 
every day anguish of a loss of a leg, a paralysis even 
a severe whip-lash injury. The use of the blackboard 
is one of his most precious aids in pointing out 
visually the amount of the expenses, loss of earning 
power, life expectancy, distances, medical terms, etc. 
And, he adds, “I don’t know why an honest lawyer 
should complain.” Thus does Belli win what he terms, 
sometimes with tongue in cheek, “an adequate 
award,” hardly enough for the loss of just living 
free from pain, from want, and embarassment. 


Recently, an 800 pound bull sold for $100,000.00 
in Texas. In Texas, a jury awarded $26,000.00 to 
the parents of a 12 year old boy killed in a railroad 
accident, and this was reduced by the Appellate 
Court to $10,000.00. “Beef on the hoof brings six 
figures—a human life, a youthful, joyous, still to 
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be lived human life, is worth less than a sixth of 
the price of a bull. This is something Texas won’t 
want to brag about.” And: “Race horses sell for 
$1,000,000,00; paintings and old violins for $50,- 
000.00, but what of a human leg! 


However, in Ready for the Plaintiff, what is an 
adequate award and how to win one are only in- 
cidental to the real objective of the author to tell the 
public that the personal injury lawyer needs apolo- 
ize to no one—that the cries of fraud, etc. come from 
insurance companies not out of a sense of ethics 
or morals, but because they are hurt where it hurts 
the most—in dollars and cents; and fhat while they 
have their publicists plead that increased premiums 
will result, actually, however, the stock of these 
same companies have been the best buy on the 
market. In a chapter “Shyster or Saint,” Belli bit- 
terly condemns these attacks by insurance companies 
against the body of the Bar that handles 75% of 
the litigation today. He condemns the libel in Insur- 
ance Manuals and current general magazine articles 
that refer to personal injury lawyers as ambulance 
chasers and shysters. He points to the analytical study 
in March 1955 of a Temple University survey that 
stated “If the injured victim retains an attorney his 
chances for recovery are improved substantially.” 
And that the policy of a company, generally speak- 


ing, is to “attempt to settle the case for as little as 
possible.” 


Surely, says Belli, there are some lawyers, dwin- 
dling in number, who are ambulance chasers. There 
are miscreant practitioners among personal injury 
lawyers just as there are abortionists, political fixers, 
are miscreant practictioners among personal injury 
and questionable practitioners amongst other mem- 
bers of the Bar. But it is time, the author continues, 
that some of these Bar Association officers, many 
of whom are defense lawyers, stop acting as “the 
sole agents of Divine Right.” And the insurance 
companies can wipe out all personal injury lawyers 
with a simple remedy. They need only to genuinely 
attempt to effect fair and adequate settlements, and 
the personal injury lawyer will be out of business. 
He points out to the public that “your doctor may 
save your life after an accident—but only your per- 
sonal injury lawyer can rehabilitate you economically 
—you place the support of yourself, your wife and 
your children—your family’s economic future in his 
hands alone—Something of all the majesty that is 
the law resounds in his clear voice as he faces the 


bench and announces with quiet confidence, “Your 
Honor, ready for the plaintiff.” 


This is Belli pleading the case of the personal 
injury lawyer before a jury of the public. But will 
the public read it? I hardly think so. No one believes 
that he will be statisticaly speaking, the one in 
eighteen who will be injured. And after he is in- 
jured it is too late to read Ready for the Plaintiff. 
In absence of this sense of identification or involve- 
ment, it is difficult to anticipate much interest by 
the public to whom the book is directed. Belli, 
however, writes in simple lay terms with wit and 
sincere conviction that makes his volume both read- 
able and enjoyable by the lay reader. The informa- 
tion and the human interest should make up for 
some literary flaws. His outline becomes rather con- 
fusing with a good measure of overlapping and 
digression. He reveals an alertness and perceptive- 
ness that makes him a better trial lawyer than a 
writer. And, of course, objectivity is obviously not 
one of the author’s aims. But if the public will not 
read it, every lawyer who expects to try another 
law suit shou!d. Some of the arguments on damages 
may have to be taken with a grain of legal salt, but 
there is enough material in this book to stimulate 
any trial lawyer to broader horizons in his next 
effort. The chapters on malpractice cases, Federal 
Employers law, airplane law, food cases, etc., sup- 
ported by citations, should be of real interest to a 
member of the Bar. For here, the personal injury 
lawyer takes his role as the guardian of the right of 
dignity, of life and limb. And if this volume leaves 
you with a guilty conscience that you haven’t quite 
done your best by Belli’s standards in the last case 
you tried, why, then, so much the better. 


The key to success in your next trial is simple; 
it should be ‘a meticulous investigation of all the 


facts plus a vivid portrayal of these facts to the 
jury.” 





JULIUS RUBEN 
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208 South Beverly Drive 
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Chicago Office 
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. . . The Decalogue Journal has been an eloquent and articulate medium in alerting the profession 
to inroads upon the rights of the individual . . . 
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The 1952 Patent Act And Its Application To 
The Standard Of Invention 


By MAX R. KRAUS 


Mr. Kraus is a former executive secretary of The 
Decalogue Society of Lawyers. 


From the inception of the patent system the 
fundamental question to be resolved in each case 
was whether the subject matter of the improvement 
or discovery involved “invention.” If it did not, 
it was not patentable. An absolute definition of 
“invention” had eluded both the courts and the 
law makers. However, the courts in their decisions in 
cases involving patents have improvised expressions 
which have been accepted as boundaries tending 
to establish a “standard of invention.” If a patent 
meets the “standard of invention” it is held valid; 
if not, it is held invalid. While it is the Patent Office 
which initially determines whether invention exists 
by the granting or refusal to grant a patent, it is 
the decisions of the courts which determine the 
validity or invalidity of a patent, and hence, the 
courts are the final tribunals which determine the 
standards of invention. 

Prior to 1952, the only statutory standard for 
invention was that the discovery should be “new 
and useful.” Congress did not set forth any other 
“standard if invention” and all tests as to what 
constituted “invention” came from the decisions 
of the Supreme Court and the lower Courts. The 
standard of invention has not remained inflexible 
but rather has varied from time to time over the 
period of years and has been largely indefinite and 
subjective. 

In the comparatively few patent cases which the 
Supreme Court hears, it attempts, in its decisions, 
to set the pattern for the lower Courts to follow and, 
thus, we see, over different periods of time, where a 
“standard of invention” formerly followed is re- 
jected and a new standard of either higher or lower 
degree is established. Thus, property rights in the 
form of patents may be valuable or invaluable de- 
pending on the standard set by the Courts during 
a particular period. 

In 1850 the Supreme Court? held that an 
invention was not patentable unless it involved more 
ingenuity than was possessed by an ordinary me- 
chanic acquainted with the field to which it pertained. 
This established the fundamental principle, in patent 
law, that if the discovery or improvement which was 
made would have been obvious to a highly skilled 
person in that field, then that discovery or improve- 
ment did not amount to invention and hence was 
unpatentable. This basic test was followed for a long 
period of time. 


In 1941 the Supreme Court in the Cuno case? 
held a patent on an automobile cigarette lighter in- 
valid. The Court conceded that the cigarette lighter 
was new and useful, but held that it was not patent- 
able for it did not involve invention but resulted 
from the mere exercise of the skill of the calling 
which was plainly indicated by the prior art. This 
language reaffirmed the then established standard 
of invention. However, the Supreme Court did not 
stop here, but went on to state that the new cigarette 
lighter, however new and useful it might be did 
not involve a “flash of creative genius.” Thus, by 
these words it appeared that a new boundary had 
been added to the long established rule and that the 
standard of invention was raised from what had 
heretofore existed. Obviously, the lower Courts which 
followed this standard did not sustain many patents. 


In the climate of an apparently raised standard 
of invention, the Supreme Court in 1949 invalidated 
a patent on a method of casting intricate designs in 
jewelry even though the method found great com- 
mercial acceptance and supplanted other methods 
then used. The Court held that the patented method 
was nothing more than a refinement of a method 
used in the sixteenth century. Justice Jackson, in 
a dissenting opinion, observed “that the only patent 
that is valid is one that this Court has not been able 
to get its hands on.’ 


Finally, in 1950 the Supreme Court, in the 
now famous A & P case‘ invalidated a patent 
on a checkout counter used in Supermarkets. This 
patent involved the use of a three sided frame on 
a counter, by which groceries could be slid over 
the counter surface from one end to the other. The 
Court concluded that each of the elements used was 
old and that combining them, as was done, did not 
amount to invention. It invalidated the patent be- 
cause a “less exacting standard of invention was 
used.” Justice Douglas, in a concurring opinion which 
received greater publicity than the majority opinion, 
castigated the Patent Office for issuing what he 
termed “gadget patents” and stated that the framers 
of the Constitution did not contemplate the issuance 
of such patents. 


The purpose of the Patent Act of 1952°, was 
to revise and codify the laws relating to patents. 
It was the first complete revision of the patent laws 
since 1870. Section 101 of the Act restated the old 
statutory test that an invention to be patentable 
must be ‘new and useful,”’ but in Section 103 of the 
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Act, Congress apparently for the first time sought 
to express itself by paraphrasing language which had 
often been used in decisions in the Courts. Section 
103 reads as follows: 
A patent may not be obtained * * if the differences 
between the subject matter sought to be patented and 
the prior art are such that the subject matter as a 
whole would have been obvious at the time the inven- 
tion was made to a person having ordinary skill in 
the art to which said subject matter pertains. Patent- 


ability shall not be negatived by the manner in which 
the invention was made. 


This seems to follow the standard set by the Su- 
preme Court in 1850 and which was followed for 
a long period thereafter. Whether Section 103 now 
becomes the exclusive test or standard of what con- 
stitutes invention or whether it defines only what 
is already unpatentable leaving open the question 
of how much else is also unpatentable will probably 
not be resolved until the Supreme Court interprets 
this section. 

Judge Learned Hand of the Second Circuit in 
1955° treated Section 103 of the 1952 Patent Act 
as the exclusive test of invention and, in uphold- 
ing the patent before the Court, apparently inter- 
preted Section 103 as re-establishing the lower 
standard of invention set forth in the 1850 Supreme 
Court decision. He further stated that were it not 
for the 1952 Act he would have held the patent 
invalid as not measuring up to the more recent 
standards set by the Supreme Court. The Supreme 
Court denied certiorari. 


In other cases particularly in the Fourth Circuit’ 





and Sixth Circuit® the respective Courts of Appeals 
have held that Section 103 did not change the 
rule set forth in the majority opinion of the 
A & P case, which set a high standard of invention, 
but that section 103 merely codified the law laid 
down during the past one hundred years. 

With respect to the last sentence of Section 103, 
which reads, “Patentability shall not be negatived 
by the manner in which the invention was made,” 
the courts® have uniformly held that the Act has 
abrogated the “flash of genius” doctrine in the 
Cuno case*, and that it is now immaterial whether 
invention was the result of a “flash of genius” or 
whether it was stumbled upon or the result of an 
accident. 

It is too early to foretell what effect Section 103 of 
the 1952 Patent Act will have upon the Courts and 
not until the Supreme Court speaks on the question 
will we have any assurance as to whether the “stand- 
ard of invention” remains the same as it did prior to 
the last 25 or 30 years or whether it has been raised 


or lowered. 
FOOTNOTES 


1 Hotchkiss v. Greenwood 52 U.S. 248 

2 Cuno v. Automatic 314 U.S. 84 

3 Jungerson v. Catby 335 U.S. 560 

4A & P Tea Co. v. Supermarket 340 U.S. 147 

535 U.S.C. (1952) 

6 Lyon v. Bausch and Lomb 224 F. (2) 530 

7 Interstate v. Radiator 214 F, (2) 546 

8 General Motors v. Estate 230 F. (2) 912 

® Pacific v. Solex 209 F. (2) 529 
Gagnier v. Fourslides 112 F.S. 926 





ESSAY CONTEST 


A $1000 Prize Essay Contest, open to all law school 
seniors and to practicing attorneys throughout United 
States and Canada, has been announced by the Com- 
mercial Law League of America, founded in 1895. 


CHOICE OF ESSAY SUBJECTS 


a. Does the Uniform Sales Act Offer Adequate 
Protection to a Seller—to a Buyer? 

b. Field Warehousing for Small Businesses, Fac- 
toring and Factors’ Liens—a Boon or Not? 

c. Should Tax Claims of the United States Gov- 
ernment Be Given Priority Only for One Year Prior 
to Bankruptcy ? 

d. The Role of the Lawyer in the Commercial 
World Today. 

e. Opportunity and Challenge to bring Commer- 
cial Laws in step with Present Day Needs. 

First Prize—$1,000.00 Second Prize—$500.00 

(United States Savings Bonds) 
Third Prize—10 Honorable Mentions 
(Subscriptions to Commerical Law Journal) 
Essay must be received on or before June 1, 1957. 


ELIGIBLE CONTESTANTS 


Members of the Bar in the United States and Can- 
ada, excepting members of Commercial Law 
League of America 

Members of the senior classes of law schools in the 

United States and Canada. 

Essays must be original and not previously pub- 
lished ; shall be limited to approximately 5,000 words, 
not including footnotes and citations. Excessive docu- 
mentation may penalize the contestant. 

Essays shall be typewritten, double spaced, on 
one side of 814x11 paper. Footnotes and citations 
may be single spaced. Contestant’s name shall appear 
on each page of copy. Essay must be accompanied 
by a signed Entry and Agreement Form in which 
contestant assigns all his right, title and interest in 
the essay to the Commercial Law League of America. 

Essays will be judged by three outstanding mem- 
bers of the Bar and decisions of the judges will be 
final. 

For Entry and Agreement Forms, write to: Execu- 
tive Secretary, Commercial Law League of America, 
111 West Monroe Street, Chicago 3, Illinois. 
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Newspapers and Discrimination in Advertising 
By MAURICE A. FRANK 


Member Frank is a frequent contributor to legal 
publications. 


There are two jewelry stores in a small but thriv- 
ing community. Their most effective method of 
reaching the purchasing public is through ads in 
the local newspaper. But the paper accepts the ad 
of one store and refuses the ad of the other. The 
refusal is not based upon anything objectionable in 
the ad, or upon lack of advertising, but is arbitrary. 
Can the victim of this arbitrary refusal enforce his 
rights in the Courts? Generally? In Illinois? 


The corollary question involved is whether the 
newspaper business at common law is clothed with 
a public interest. One of the first cases on this ques- 
tion was the 1910 Illinois case of Inter-Ocean Pub- 
lishing Company vs. Asociated Press, 184 Ill. 448, 
in which a large news association, whose business 
it was to furnish telegraph news to it’s subscribers, 
was held to be a business upon which a public inter- 
est was engrafted, so that all newspaper publishers 
who desire to purchase the service of such association 
were entitled to do so without discrimination. The 
Inter-Ocean case was followed and approved in the 
1914 case of News Publishing Company vs. Asso- 
ciated Press, 114 Ill. A. 241. The Court said in that 
case: 

But the law which prohibits those engaged in a busi- 

ness affected with a public interest from unjustly 

discriminating among those receiving their service is 
not a statutory enactment but a rule of common law. 

The case of Munn vs. Illinois, 94 U.S. 113, 24 
L.Ed. 77, concerned grain warehousemen, and the 
United States Supreme Court charted a new course 
with respect to certain businesses which, originally 
private enterprises and under no duty to serve for 
a reasonable compensation, became by reason of 
special elements clothed with a public interest and 
under a duty to serve the public without discrimina- 
tion. 


The doctrine of the Munn case was later reaf- 
firmed in the case of Budd vs. New York, 143 U.S. 
517, 36 L. Ed. 247, upon a similar state of facts, 
but in Brass vs. North Dakota, 153 U.S. 391, 38 
L.Ed. 757, the requirement of monopoly as a justifi- 
cation for regulation of private business was aban- 
doned, and thereafter but one test remained as to 
when business became clothed with a public interest, 
and that was the importance of the particular busi- 
ness. 


In the case of German Alliance Insurance Com- 


pany vs. Lewis, 233 U.S. 389, 58 L.Ed. 1011, the 
Supreme Court extended the doctrine to cover per- 
sonal contracts, and held a fire insurance company 
as being affected with a public interest. 


The United States Supreme Court next met the 
question in the case of Tyson vs Banton, 273 U.S. 
418, 71 L. Ed. 718 (the theatre ticket broker case) 
and in the case of Ribnick vs. McBride, 277 U.S. 
350, 72 L. Ed. 913, (the employment agency case). 
In these cases, the Supreme Court indicated the 
tests involved as to when a business is clothed with 
a public interest, and held that the specific business 
involved did not meet such tests. Whether the major- 
ity opinions in the Tyson and Ribnick cases can be 
interpreted to mean that newspapers would be held 
to meet the tests therein indicated, or whether they 
show rather, that the Supreme Court has gone as 
far as it proposes to go in declaring private business 
to be affected with a public interst, is a matter of 
debate. In both cases there were dissenting opinions 
by Holmes, Brandeis, Stone and Sanford, the dis- 
senting judges considering the whole matter as a 
question of legislative power. 


Said Mr. Justice Holmes: 


The notion that a business is clothed with a public 
interest (at common law) and has been devoted to the 
public use is little more than a fiction intended to 
beautify what is disagreeable to the sufferers. 


Meanwhile, the specific application of the doctrine 
involved in the title of this article came before the 
nisi prius court of Ohio in the case of Uhlman vs. 
Sherman, 22 Ohio N.P.N.S. 225, in the year of 1919. 
Uhlman, a merchant of Defiance, Ohio, whose ad- 
vertising had been refused by the local newspaper, 
sued for a mandatory injunction to compel the paper 
to accept his advertising, alleging a conspiracy be- 
tween the newspaper and certain of plaintiff's com- 
petitors. The court held that while the plaintiff had 
wholly failed to establish the charge of conspiracy, he 
might nevertheless obtain an injunction on the ground 
that being a quasi-public corporation, a newspaper 
may not discriminate against those seeking to ad- 
vertise in it’s columns. The Judge began his opinion 
by stating that learned and diligent counsel on both 
sides were unable to find a parallel case, and that 
he himself had been unable to find one. Then he 
said: 

What is the status of a local merchant whose ads are 

refused when the ads of other merchants in the same 


class are received? Our Legislature has spoken in 
references to inns, barber shops, hack lines, theatres, 
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and other places of public accommodation, but it has 
not yet spoken as to the newspaper business. The 
highest courts in the land say, however, that is the 
particular business in question has assumed such pro- 
portions and importance in a state or locality that 
under the well etablished rule it has become affected 
with a public interest, then the rights of the public 
in dealing with such corporations may be enforced 
in court, even though the legislative department of 
the state has not yet gone that far in seeking to regulate 
such business. Is it reasonable to say that warehouses, 
public wharves, hack lines, ferries and many kindred 
lines of business are of more concern and importance to 
the public than the newspaper business? We are of 
the opinion that it will be difficult to find any one line 
of business in the present age of the world which is of 
more vital interest and concern to the general public 
than the newspaper business. It is a moulder of public 
opinion, the general medium by which local and foreign 
news in conveyed to its patrons, the vehicle which 
carries to the people of the locality in which it is 
circulated, the most vital facts concerning its govern- 
mental matters. It is the best advertising medium for 
local merchants. By general custom, the merchant 
speaks through it to his patrons, and the purchasing 
public uses it as a medium to select its places of 
purchase. We therefore believe that a newspaper 
company when it has advertising space to sell has no 
right to discriminate against a local merchant who, in 
his application for advertising, complies with the law 
and the reasonable rules of said newspaper company 
in reference to the character of his advertisement, and 
tenders the regular and ordinary fee charged therefor 
by said newspaper. 


Lower Federal Courts and other State Courts 
rejected the doctrine of the Inter-Ocean case and of 
other cases holding that newspapers are affected with 
public interest. In the case of Journal of Commerce 
Publishing Company vs. Tribune Company, 286 
Fed. 111, the Federal Circuit Court of Appeals for 
the Seventh Circuit curtly dismissed the argument 
by stating that the Inter-Ocean and Munn cases 
“need no attention, we think, except to show they 
are not being passed unnoticed.” The Court went 
on to say that publishing a newspaper is a private 
business. 


This view was followed in Friedenberg vs. Times 
Publishing Company, 170 La. 3; Commonwealth vs. 
Boston Transcript Company, 249 Mass. 477; In 
re. Louis Wohl, Inc. (Mich.) 50 Fed. (2nd) 254; 
Mack vs. Costello, 32 So.Dak. 511; Shuck vs. Car- 
roll Daily Herald, 215 Ia. 1276; Lepler vs. Palmer, 
150 Misc. 546; Collins vs. American Newspaper 
Company, 34 Misc. 260; Fisher vs. News-Journal 
Company, 21 Del. A. 2nd. 685. 


In the Boston Transcript case the Massachusetts 
Supreme Judicial Court refused to sustain a statute 
imposing a penalty on the publisher of any news- 
paper who refused to publish on request at regular 
rates for space taken, the findings of the Minimum 
Wage Commission, on the ground that it impaired 
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the publisher’s constitutional right of contract. The 
court said: 

It cannot be said on this record that newspapers are 

affected with a public interest so as to stand on a 

less favorable ground with respect to legislative regu- 

lations like the present than the ordinary person. 

The specific question involved was considered by 
the Supreme Court of Iowa in the Shuck case. Shuck, 
who resided in the Town of Carroll, Iowa, was in 
the cleaning and repairing business. On October 19, 
1931, he tendered to the Carroll Daily Herald, the 
only daily newspaper published in the town, an 
advertisement to be published the following day. 
Shuck paid the required fee, and his ad was accepted 
for insertion, While the nature of the ad does not 
appear, no question is raised but that it was a proper 
one. Thereafter the newspaper returned the copy 
to Shuck, together with the money that he had paid, 
and refused to publish the ad. Shuck brought suit 
for an injunction to restrain the newspaper from re- 
fusing to accept and publish proper advertisements 
furnished by him upon the payment to it of it’s 
required fee and compliance with it’s proper regula- 
lions. 


It is the plaintiff's contention that, even in the 
absence of regulatory leglislation and on common- 
law principles analogous to those applied to carriers 
and inn-keepers, a newspaper may not discriminate 
between customers. Overruling this contention, the 
court declared: 

The newspaper business is an ordinary business. It is 

a business, essentially private in its nature—as private 

as that of the baker, grocer or milkman, all of whom 

perform a service on which, to a greater or less ex- 
tent, the communities depend, but which bears no such 
relation to the public as to warrant its inclusion in 
the category of businesses charged with the public use. 

Thus the weight of general majority opinion is 
that the publication of a newspaper is a private 
business, and the paper may publish whatever ads it 
desires. 


Illinois has never met the specific problem in- 
volved in the title to this article face to face. Illinois 
has held in the Inter-Ocean and New Publishing 
Company cases (supra) that newspapers are in a 
business affected with a public interest. The case in 
which the Illinois Supreme Court is often cited as 
having reversed itself on this point is County of 
Lake vs. Lake County Publishing and Printing Com- 
pany, 280 Ill. 243. This 1917 case, however, is 
decided on the finding that a statute fixing compen- 
sation to be paid for the publication of a delinquent 
tax list is constitutional in that the content is properly 
included in the title. The statement of the court that 
“the printer is at liberty to publish or not” is the 
most incidental dictum, and the Inter-Ocean and 
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News Publishing cases are not overruled, considered, 
or even mentioned. 

That, faced with the question, Illinois might follow 
the lead of Uhlman vs. Sherman seems a distinct 
possibility. 
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RICHARD S. KAPLAN 

Member Richard S. Kaplan of Gary, Indiana, is 
the author of an article, “The Middle East: How 
Foolish Can We Get?” The article appeared in the 
Gary Memorial Post Monthly News. Mr. Kaplan, 
a past first district commander of the American 
Legion, is a recent winner of the Rominger Award, 
bestowed annually by the American Legion Press 
Association for the best editorial of the year pub- 
lished in a Legion publication. 





ELECTED 
Member Joseph S. Grant was recently elected to 
the Board of Directors of Temple Sholom, and to 
the Board of American Friends of the Hebrew 
University. 





JESSE J. HABUSH 

Member Jesse J. Habush,. of Milwaukee, Wis., has 
been elected a fellow in the International Academy 
of Trial Lawyers; membership in the Academy, 
which consists of about four hundred attorneys all 
over the world, is by invitation only. 

Mr. Habush is a former member of the Board of 
Governors of the National Association of Claimants’ 
Compensation Attorneys and past president of the 
Wisconsin chapter. 


NATHAN SCHWARTZ 
Member Nathan Schwartz was elected president 
of the Chicago chapter of Friends of The American 
Hebrew University. 








BOOK REVIEWS 











THE LAWYER’S TREASURY, edited by Eugene 
C. Gerhart. The Bobbs-Merrill Company. 520 pp. 
$7.50. 
Reviewed by ELMER GERTZ 

This is an anthology selected, according to the 
title page, by the Board of Editors of the American 
Bar Asociation Journal from articles nominated by 
the officers, the board of governors, and the com- 
mittee, section and conference chairmen of the 
American Bar Association as representative of the 
best to appear in the forty-year history of the Bar 
Journal. This, according to one’s personal viewpoint, 
is either an imposing or a cumbersome method of 
arriving at the final selections. In this reviewer's 
judgment the selections are good. I cannot say that 
they are the best or the most representative, but they 
are largely readable and worth even a busy practi- 
tioner’s attention. 


I do recall certain articles that I would have chosen 
had I been the editor—for examples, Oliver Barrett’s 
magnificent tribute to Coke and Weymouth Kirk- 
land’s account of the Henry Ford—Chicago Tribune 
libel action. But to say this, is not to say that the 
legal brethren have failed to asemble a volume that 
should be in every lawyer’s office. I think, too, that 
laymen may enjoy it almost as lawyers. Not all of the 
contributions are by those of our profession. One of 
the best things in the volume is a 1949 Address by 
Dwight D. Eisenhower, then the President of Colum- 
bia University. It is entitled appropriately, “The 
Middle of the Road.” and I refrain from quoting 
from it only because the editor of the Decalogue 
Journal has promised to print some excerpts from 
it, selected by me, on the front page of this publica- 
ton. 


Men who are distinguished, indeed, have made 
contributions to the book—there are no women con- 
tributors, which displays either a masculine prejudice 
or the relatively low station of the ladies in our high 
calling. Charles Evans Hughes, John W. Davis, Rob- 
ert H. Jackson, Newton D. Baker, Sir Norman Birk- 
ett, Harold H. Burton, John J. Parker, Nicholas 
Murray Butler, Arthur T. Vanderbilt, Roscoe Pound, 
Robert P. Patterson, Erwin N. Griswold and John 
H. Wigmore are among the forty-some contributors 
—surely a lawyer’s Hall of Fame. One misses Bran- 
deis, Cardozo and Frankfurter from this list; and 
Douglas, Stone, Black and Rutledge, too. The sub- 
jects range from bread and butter matters like the 
argument of an appeal, the trial of a case, and using 
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evidence obtained by illegal search and seizure, to 
historical or biographical studies of the law code of 
Hammurabi, Magna Carta, Edward Coke, the Ameri- 
can Bar Association, and Abraham Lincoln, to phil- 
osophical, literary and inspirational discussions of 
liberty and law, the spirit of the common law, the 
romance of the law, the role of law in a free society, 
the impact of big business on the legal profession, 
what leaders should live and lead by—and much 
besides. 


Some of the pieces require an effort to read; others 
almost gaily dance by one’s eyes and through one’s 
mind because of their vividness of phrasing or per- 
ceptiveness of thought. There is variety and much 
besides here. One is amazed by what is encompassed 
in the law and its by-paths. 

In some respects, my favorite selection is by Urban 
A. Lavery, one of the leaders of the Chicago Bar 
whom we most respect. He deals with “The Lang- 
uage of the Law,” and these words of his should be 
engraved as part of testament of all lawyers: 


It must be admitted that the lawyer too often is a care- 
less writer; and he, before all men, might write well 
if he but strove to do it. But he does not strive; he 
dangles his participles, he splits his infinitives, he 
scatters his auxiliary verbs, he leaves his relative pro- 
nouns and adjectives to die of starvation far removed 
from their antecedents; his various parts of speech are 
often not on speaking terms with their best friends. 
And when it comes to making sentences, he piles 
phrase upon phrase and clause upon clause (“imbeds” 
them, as Mill has called it) until what he produces is 
as uninviting and as hard to penetrate as those rows 
upon rows of barbed wire, tangled deep with weeds, 
which used to stand before the outposts of Verdun. 
As a result, when he gets through a paragraph of a bill 
of equity or a section of a statute, he is, as Wendell 
has pointed out, far beyond where any human being 
retains the slightest idea of what all this means. 





FAMILY CASES IN COURT, by Maxine Boord 

Virtue. Duke University Press. 269 pp. $4.00. 
Reviewed by MatiLpa FENBERG 

Member of our Board of Managers Miss Matilda 

Fenberg is Chairman of the Committee on Divorce 

of The National Association of Women Lawyers. 

Family Cases in Court is a comprehensive word 
picture of a group of four court studies dealing with 
judicial administration of cases involving divorce 
law. It was originally prepared for the Interprofes- 
sional Commission on Marriage and Divorce Laws, 
an organization sponsored by the American Bar 
Association to study and improve marriage and di- 
vorce laws and procedures. 

It is very important to read in this book the au- 
thor’s Foreword, the Introduction by Judge Paul W. 
Alexander of Toledo, Ohio, chairman of the Inter- 
professional Commission on Marriage and Divorce, 


and even the appendices after the contents, if one is 
to grasp the worthwhileness of the whole. 


In commissioning these studies, the Interprofes- 
sional Commission was aware that the matters of 
procedure to which these inquiries have been exclu- 
sively directed, are but a part of the problem of im- 
proving the law of divorce to lessen its baleful effect 
upon the disorganized family in court. Yet they are 
a significant part and a very practical part, for they 
suggest the most readily attainable solutions. They 
are the most timely part, for the number of commu- 
nities seriously considering the establishment of fami- 
ly courts is increasing and more local studies are 
being made throughout the country. 


The sole purpose of this book, the author states, 
is to learn what judges who dispose of family cases 
are doing, so that by a pooling of experience and 
skills, the administration of justice may be improved 
at procedural as well as substantive levels in cases 
where the family with a problem becomes a court 
problem. She makes no valuation or recommenda- 
tion. Mrs. Virtue confines herself to the sole function 
of assembling factual data concerning the organiza- 
tion of operation of courts handling divorce cases 
in various jurisdictions so that the deliberations of 
the Interprofessional Commission for whom these 
studies were made may be aided by information 
concerning the machinery, the techniques and the 
problems incident to divorce litigation as viewed at 
the point of impact. 


. The author divided her book into four parts. Part 
One: San Francisco. Part Two: Chicago—The Cir- 
cuit and Superior Courts of Cook County, Illinois. 
Part Three: Indianapolis—The Circuit and Superior 
Courts of Marion County, Indiana. Part Four: Fami- 
ly Courts in Ohio and Milwaukee with Some Com- 
parative Data From other Courts. She spent from six 
weeks in San Francisco to three days where the 
courts were not so complicated, gathering data by 
personal interviews not only with judges and attaches 
of the courts but also with representatives from vari- 
ous public and private agencies. 


‘lhe author presents in clear and concise form the 
studies she had made of the court structures and 
their operations. While her work consists solely of 
factual data and objective analysis without injection 
ot an opinion or recommendation, the reader gets the 
feeling that she profoundly hopes that the picture 
she limns of the structure and working of the courts 
will throw light on the dark areas and furnish helpful 
answers to the many communities already studying 
these problems; and that these answers may result 
in needed attention to the structure and operation 
problems of courts dealing with divorce. 
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It was interesting to note that the author found 
everywhere a judicial distaste for divorce cases and 
this attitude included those of judges with a marked 
ability in handling divorce matters. 





VAGARIES AND VARIETIES IN CONSTITU- 
TIONAL INTERPRETATION, by Thomas Reed 
Powell. Columbia University Press. 229 pp. $3.50. 

Reviewed by Davin F. SiLverzweEIc 
Mr. Silverzweig is a past president of The Decalogue 
Society of Lawyers. 

This book contains a series of six lectures de- 
livered in 1955 and concerned with the evolution and 
involution of United States Supreme Court doctrine. 
Professor Powell of Harvard, the author, was for 
fifty years an incisive critic of the Supreme Court 
and one of America’s foremost teachers of constitu- 
tional law. 

The lectures commence with an analysis of the 
Supreme Court’s assumption of the power of judicial 
review of acts of Congress in MARBURY v. MADI- 
SON. The arguments pro and con on Chief Justice 
Marshall’s historic decision are reviewed by the au- 
thor with the learning of a scholar and the deftness 
of a juggler. 

In the engaging lecture on “Professions and Prac- 
tices in Judicial Review,” Professor Powell uses the 
scalpel of a surgeon to dissect the pious protestations 
of judges that they are expounding the pure Consti- 
tution (“It is not they who speak but the Constitu- 
tion that speaketh in them.”) rather than their in- 
dividual predilections. From the time of Lord Coke 
(who made up Latin maxims to bolster his opinions 
as he went along) to the present day, the author 
reveals, a government of laws is in fact a government 
of lawyers, each interpreting the law through a filter 
of his own social, economic, and political views and 
prejudices. In spite of many pages of history to the 
contrary, “there is frequent reiteration of the myths 
that somehow the Justices are the mere mouthpieces 
of an oracle not themselves.” The author’s scorn is 
sharp, his ridicule unrestrained. 

Other chapters deal with the expansion of national 
power, interstate commerce, state regulatory and tax- 
ing power, and intergovernmental relations in a fed- 
eral system. 

The lectures contain a highly expert insight into 
several branches of constitutional law. The author’s 
expositon is rich in documentation; numerous cases 
—and the judges who wrote the opinions—, are 
discussed with the freedom of one whose knowledge 
is intimate and deep. There is much here which is 
invaluable to students, practitioners and judges. At 
the same time, the lectures provide a philosophic 
insight into the judicial process in operation which 


will interest political scientists and lay readers har- 
boring a mature curiosity as to the workings of the 
Supreme Court of the United States. 

The author deals with a heavy subject with a light 
hand. To a trenchant mind he adds a lucidity of 
expression and a nimbleness of wit that make the 
lectures a delight to the ear as well as a stimulus to 
the mind. This little volume contains the distillation 
of Professor Powell’s lifetime studies in the field 
of constitutional law. Their value may be gauged by 
Justice Frankfurter’s comment, in speaking of the 
proper tests for evaluating Supreme Court decisions: 


It can hardly be denied that T. R. Powell applied these 
valid tests to the decisions of the Supreme Court and 
their opinions more systematically, more searchingly, 
and more illuminatingly than any other critic of the 
Court’s work during the last half century. 





THE PROSECUTOR, by Bernard Botein. Simon 
and Schuster. 273 pp. $350. 

Reviewed by BENJAMIN WEINTROUB 

Thanks to the political skill of Jim Murdock, the 
Democratic leader of the New York county organi- 
zation, John Peabody is the new district attorney. 
Following custom, the party’s patronage committee 
dictates the selection of the eighty or more lawyers 
who are to comprise Peabody’s staff of assistants; 
the filling of a few vacancies, however, is left to 
discretion of the new chief; one of these is Edgar 
Bailey, the son of his former law partner. Young 
Bailey is in his early thirties, a pampered scion 
of an old, rich New York family, and a lawyer 
intensely ambitious to secure for himself political 
and professional recognition. Denied, because of 
inexperience, a place in a department connection 
with which would assure him frequent public notice, 
Bailey, nonetheless, uses his not inconsiderable op- 
portunities in the district attorney’s office to gain 
newspaper headlines. Unscrupulous, able, he seizes 
at every chance to proclaim his alleged concern 
with civic and professional reforms. 

His behavior brings the opprobrium of his boss 
and earns for him the active dislike of fellow mem- 
bers on the staff. Though forbidden to exploit the 
prestige of the country’s legal office for the enhance- 
ment of his own ends, his brazenness and no mean 
legal acumen, secure for him repeatedly the plaudits 
of the people of the State of New York. The field of 
service assigned to him is but remotely a part of 
other departments the province of which is to prose- 
cute culprits for adultery, extortion, prostitution, 
gambling, or acts of violence. Bailey, however, suc- 
ceeds, clandestinely, in wresting from office files 
information to provide for himself an opportunity 
to interfere, even though his activity results in per- 
secution instead of prosecution. In the end his 
selfish and brutal conduct brings on his dismissal 








Page 22 


THE DECALOGUE JOURNAL 


February, 1957 





from the staff. In retaliation, Bailey manipulates a 
state of affairs that result in an impeachment hear- 
ing against John Peabody, his sponsor and chief 
district attorney. Jim Murdock, head of the party 
suggests to Peabody the advisability of resignation 
from the office in the face of apparently unsur- 
mountable difficulties of achieving vindication, and 
too, for party political reasons. Peabody persists 
on going through with what amounts to a public 
trial. There ensue public hearings instituted by the 
Governor of the State and conducted with the 
cooperation of the Bar Association and communial 
agencies; the aftermath is his complete exoneration 
and condemnation of Edgar Bailey, the villain of 
the piece. 

Both lawyer and layman will enjoy acquaintance 
with THE PROSECUTOR. Done often in black and 
white colors, in places melodramatic in the extreme, 
the book is a delight to read. To the uninitiated in 
the mechanics of the conduct of a district attorney’s 
office it tells in gripping detail the processes that 
grind the slow wheels of justice. It is also a choice 
morsel for members of the Bar in that it is a 
“refresher” for steps taken by a prosecutor’s office 
in preparing cases for the judge and jury. THE 
PROSECUTOR is episodic in character, yet there 
is a continuity in this novel that makes for a single 
satisfactory whole. Pimps, convicts, blackmailers, 
gamblers, politicians, and astute lawyers people this 
book, all human, none synthetic and unbelievable. 
Judge Botein, presently an Associate Justice of the 
Appelate Division of the New York State Supreme 
Court drew on his own experiences as district at- 
torney in writing THE PROSECUTOR. He is to be 
congratulated on a performance that is both en- 
lightening and entertaining. 





PAUL G. ANNES SPEAKS 
Past president Paul G. Annes spoke before the 
Round Table at the Covenant Club at a luncheon 
on February 19, on ”Real Estate Opportunities under 
the Income Tax Laws.” Member Bernard Epstein is 
chairman of the Round Table Committee of the 
Covenant Club. 


The Decalogue Society of Lawyers expresses its 
heartfelt condolences in the great bereavement of 
Richard L. Ritman, member of its Board of Managers, 
upon the death of his mother, Mrs. Rose Ritman. 
Mrs. Ritman, the widow of the late H. B. Ritman, 
former assistant state’s attorney, and corporation 
counsel, was killed with nineteen others in the North- 
east Airlines crash on February Ist, in New York. 


BAR ASSOCIATION HEAD 
ADDRESSES SOCIETY 


Mr. David F. Maxwell, president of the American 
Bar Association, addressed our Society on February 
15 at a luncheon in the Covenant Club. Mr. Max- 
well’s subject was “What the American Bar Associa- 
tion is Doing.” Judge Henry L. Burman and L. Louis 
Karton are co-chairmen of the Decalogue Forum 
committee which arranged this meeting. 





... IF MEN were angels, no government would be 
necessary. If angels were to govern men, neither 
external nor internal controls on government would 
be necessary. In framing a government which is to 
be administered by men over men, the great difficulty 
lies in this: You must first enable the government 
to control the governed; and in the next place oblige 


it to control itself... ALEXANDER HAMILTON 





BERNARD H. SOKOL, CHAIRMAN 


Past president Bernard H. Sokol was chairman 
of the Decalogue Merit Award Committee which 
selected Edward J. Sparling the recipient of 
the Decalogue Annual Award for 1956. 
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A FRIENDLY REMINDER 
To All Members of 
THE DECALOGUE SOCIETY OF LAWYERS 


Act now—send in your enrollment application 


For the GROUP DISABILITY PLAN 


This is the only approved Disability Plan for your Society 
Underwritten by Commercial Insurance Company of Newark, New Jersey 
A Loyalty Group Company 


This group plan provides Sickness and Acci- 
dent, Hospital and Surgical Benefits. 


WHO IS ELIGIBLE 
All members of The Decalogue Society of 
Lawyers actively engaged in the legal pro- 
fession, and under age 70. 


OUTSTANDING ADVANTAGES 
Premiums and benefits remain constant up 
to age 70 


Benefits are not reduced because of advanced 
age or other insurance 


Recurring disabilities are covered 

World-wide coverage 

Optional hospital and surgical benefits 
available 

Prompt claim service 

Low premium cost 


POINTS TO REMEMBER 


This same plan is now in effect in over 300 
other Bar Associations, including The Chi- 
cago Bar and Illinois State Bar Associations. 
This is proof of its desirability. 
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travel in any military, testing or experi- 
mental aircraft. 


The individual certificate cannot be termi- 
nated except only if the Master Policy issued 
to your organization should be terminated on 
renewal date, or for non-payment of pre- 
mium, attainment of age 70, or ceasing to be 
a member of The Decalogue Society of 
Lawyers, or ceasing to be actively engaged 
in the legal profession. 


(All Benefits Are Subject to the Provisions of the 
Group Disability Policy) 
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For further information or an enrollment application 
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